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IN THE SUPREME COURT OF THE STATE OF UTAH 
DONALD RAY ALLEN, 
Petitioner, 
v. 
STATE OF UTAH, 
Respondent. 
Case No. 920019 
STATE'S RESPONSE TO PETITION FOR WRIT OF CERTIORARI 
STATEMENT OF THE CASE 
The respondent State of Utah, through counsel, submits 
this brief in opposition to Donald Ray Allen's petition for writ 
of certiorari, filed in this Court January 14, 1992, As follows, 
potentially viable and previously overlooked issues of trial 
counsel ineffectiveness may exist here. While the petition for 
writ of certiorari should be denied, petitioner should be allowed 
to pursue his possible ineffective counsel claim through a habeas 
corpus petition in a trial court. 
BACKGROUND 
Petitioner Donald Ray Allen asks this Court to review 
the recent summary dismissal of his appeal in the Utah Court of 
Appeals, case number 910316-CA (unpublished), issued December 2, 
1991 (Petition for Writ of Certiorari, Appendix A). To clarify 
the current situtation, the tortured history of his case must be 
reviewed. 
Mr. Allen was convicted of aggravated assault in March, 
1989, and committed to the Utah State Prison (Pet., App. A & F). 
That conviction was entered in the Second District Court, Davis 
County, Utah. He then retained new counsel and appealed, raising 
as his only point an argument that the evidence was insufficient 
to support the conviction (Pet., App. D). In an unpublished 
opinion, the Utah Court of Appeals affirmed (id.). The court of 
appeals noted that it could have affirmed the conviction solely 
on the basis of the inadequate brief filed by Mr. Allen's first 
appellate counsel. Instead, however, the court independently 
examined the merits of the case, and held that the evidence was 
sufficient to support the conviction (.id. at 1, 3). 
Subsequently, Mr. Allen filed a pro se petition for a 
writ of habeas corpus in the Third District Court, Salt Lake 
County (Pet., App. F). In his habeas petition, he alleged that 
he had received ineffective assistance of counsel, both at trial 
and on appeal (id. at 2-4). The State agreed that Mr. Allen's 
appellate counsel had been ineffective, but did not specify the 
deficiencies in appellate counsel performance. An order that 
defendant be resentenced, to permit a new direct appeal, was 
entered on February 16, 1991 (Pet., App. G; copy of signed order 
at Appendix I of this memorandum). Thus none of the fourteen 
alleged deficiencies in trial counsel performance were addressed 
by the Salt Lake court; nor did the court indicate whether the 
failure to raise these deficiencies in the first appeal was a 
part of the deficient performance by Mr. Allen's first appellate 
counsel. 
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The court did, however, specify that the resentencing 
was ordered pursuant to State v. Johnson, 635 P. 2d 36 (Utah 
1981), apparently on the theory that the deficient performance of 
Mr. Allen's first appellate counsel had effectively denied him 
his right of appeal altogether (App. I of this brief). See 
Johnson, 635 P.2d at 38. Mr. Allen was then resentenced by the 
court in Davis County; however, in doing so, that court 
apparently failed to mention that the resentencing was pursuant 
to the order of the court in Salt Lake County and the stipulated 
outcome of Mr. Allen's habeas corpus action (Pet., App. A at 2). 
Through new appellate counsel, Mr. Allen filed notice 
of his second appeal (App. II of this brief). Mr. Allen 
subsequently became concerned that new counsel, Stephen Oda, was 
not handling his appeal in the manner he desired. He expressed 
his concern in correspondence directed to this Court, which in 
turn was forwarded to the court of appeals (reproduced at App. 
Ill of this brief). Mr. Allen stated, [sic] "there is several 
issues I wish to bring up on direct appeal or i will lose those 
issues latter . . . " (letter dated 5-27-91 at App. Ill of this 
brief). 
On June 26, 1991, attorney Oda filed a docketing 
statement for Mr. Allen's second appeal with the court of 
appeals. Astonishingly, the only issue that Oda identified for 
appellate review in that docketing statement was the sufficiency 
of the evidence to support the conviction—the very issue that 
had been raised and rejected, on its merits, in Mr. Allen's first 
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appeal (Docketing Statement, App. IV of this brief, at para. 5). 
There is no indication, in the documents presently available to 
the State, that Mr. Allen himself ever received a copy of the 
docketing statement. On July 10, 1991, the court of appeals 
wrote to reassure Mr. Allen that "your attorney of record, Mr. 
Stephen Oda, has filed all required documents to date and the 
case is progressing normally" (App. V of this brief). 
Next, Stephen Oda withdrew as Mr. Allen's appellate 
counsel, and was replaced by Michael D. Murphy. Attorney Murphy 
thus became the fourth counsel of record in this case, as well as 
Mr. Allen's third appellate counsel. Just days after Murphy 
entered his appearance, the court of appeals, sua sponte, upon 
review of the docketing statement filed earlier by Mr. Oda, 
requested memoranda on whether it should summarily dispose of the 
second appeal, given its prior affirmance of Allen's conviction. 
The State, responding without the record of Mr. Allen's habeas 
corpus action, argued that summary affirmance was proper under 
the principle of res judicata (App. VI of this brief). 
Addressing the "insufficient evidence" issue—the only issue then 
presented—the State pointed out that even if Mr. Allen's first 
appellate counsel had submitted a deficient brief, such 
deficiency was irrelevant because the court of appeals had 
independently examined the merits of that issue (id., at 2). 
Allen, opposing summary disposition through attorney 
Murphy, largely rehashed the Minsufficient evidence" argument 
(Pet., App. A at 2, App. H at 4-5). However, Murphy also recited 
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Mr. Allen's wish to pursue the issue of trial counsel 
ineffectiveness, raising two specific allegations of deficient 
trial counsel performance (.id. at 3-4). Unfortunately, Murphy 
did not explain the absence of this issue in the docketing 
statement, nor did he move to amend the docketing statement to 
include it. 
The court of appeals summarily dismissed Mr. Allen's 
second appeal (Pet., App. A). The court did not mention the 
ineffective trial counsel claim raised in Mr. Murphy's memorandum 
opposing summary disposition; presumably, this claim was 
disregarded because it never appeared in the docketing statement. 
Apparently working only from the record of the original trial in 
Davis County, the court noted "no indication" that the 
resentencing resulted from a motion under Rule 65B(i), Utah Rules 
of Civil Procedure, as permitted under Johnson, and that the 
record before it contained "no findings of fact in support of 
resentencing" (Pet., App. A at 2). Accordingly, the court of 
appeals held that Mr. Allen was "not entitled to a second direct 
appeal from his conviction" (.id.)/ anc* dismissed the appeal. 
ANALYSIS 
From the record of the habeas proceeding in Salt Lake 
County, it is clear that Mr. Allen was resentenced under Johnson, 
following a motion for relief that had been filed as prescribed 
under Rule 65B(i), Utah Rules of Civil Procedure. The court of 
appeals was unaware of this, because it was never directed to the 
record of the Salt Lake County proceedings, but worked only from 
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the record of the original trial in Davis County. The court thus 
inadvertently erred in holding that Mr. Allen was not entitled to 
a second direct appeal, for the order to resentence him was 
entered in Salt Lake County for precisely that purpose. 
However, the court of appeals did not err in disposing 
of the "insufficient evidence" issue that was raised on Mr. 
Allen's second appeal. That issue had already been decided on 
its merits in the first appeal; thus it was res judicata or, in 
the language of Rule 10(a)(2), Utah Rules of Appellate Procedure, 
had been rendered "so insubstantial as to not merit further 
proceedings" in the second appeal. Faced only with the 
"insufficient evidence" issue, then, the court of appeals should 
have affirmed Mr. Allen's conviction, rather than dismiss the 
appeal. Id. 
It appears, however, that a serious, as-yet-undecided 
issue may remain for consideration. It seems that Mr. Allen's 
complaint of ineffective trial counsel has never been litigated. 
As noted earlier, that complaint consists, potentially, of some 
fourteen specific allegations of deficient counsel performance 
(Pet., App. F at 2-4). 
From what the State has been able to piece together, 
the failure to explore the possibility of ineffective trial 
counsel may not be Mr. Allen's fault. The failure to raise this 
issue may have been one aspect of the apparent deficient 
performance of his first appellate counsel. See Jensen v. 
DeLand, 795 P.2d 619, 621 (Utah 1989) (no knowing waiver where 
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ineffectiveness claims discouraged by appellate counsel). It 
might also be inferred that trial counsel ineffectiveness was 
among the "several issues" (letter dated 5-27-91 at App. Ill of 
this brief) that Mr. Allen wanted counsel to raise on his second 
appeal. The omission of the issue in the docketing statement may 
have been overlooked by attorney Murphy, when he "inherited" the 
appeal from Oda. Finally, Mr. Allen may have been unaware of the 
failure to thus raise the ineffective trial counsel issue in the 
second appeal until after that appeal was summarily dismissed 
(see Pet. at 4-5). 
RECOMMENDATION 
If the failure to properly raise the ineffective trial 
counsel claim on appeal did arise in the foregoing manner, then 
"unusual circumstances" exist to justify the litigation of that 
claim in a district court. See Fernandez v. Cook, 783 P.2d 547, 
550 (Utah 1989). However, under Rule 46, Utah Rules of Appellate 
Procedure, there is no clear basis for reviewing the dismissal of 
his second appeal by the court of appeals. 
Mr. Allen's present petition for certiorari should 
therefore be denied, but without prejudice to Mr. Allen's right 
to bring a new habeas corpus action, based upon ineffective trial 
counsel, in a district court. In such action, Mr. Allen should 
first be required to show that the foregoing possible "unusual 
circumstances" do indeed exist, explaining the previous failures 
to litigate the ineffective trial counsel question. If 
successful in that threshold showing, he should then be allowed 
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to develop evidence on the claim of ineffective trial counsel, 
under the standards of Strickland v. Washington, 466 U.S. 668 
(1984). 
RESPECTFULLY SUBMITTED this ' ( day of February, 
1992. 
R. PAUL VAN DAM 
Attorney General xtorney General . 
J. KEVIN MURPHY0 fj 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing State's Memorandum in Response to Petition for Writ of 
Certiorari, was mailed, postage prepaid, to DONALD R. ALLEN, 
petitioner pro sef P.O. Box 250, Draper, Utah 84020, this * f 
day of February, 1992. /) t / fl A 
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APPENDIX I 
R. PAUL VAN DAM (3312) 
Attorney General 
KIRK TORGENSEN (4927) 
Assistant Attorney General 
Attorneys for Respondent 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1021 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
DONALD RAY ALLEN, t 
ORDER 
Petitioner, t 
v. t 
Case No. 900907518 
STATE OF UTAH, Utah : 
State Prison, Judge Frank G. Noel 
t 
Respondents• 
The above entitled matter came on regularly for hearing 
on February 1, 1991, at the hour of 10:30 a.m., before the 
Honorable Frank G. Noel, Judge, presiding. Petitioner Donald Ray 
Allen, being present without counsel, respondent being 
represented by Kirk M. Torgensen, Assistant Attorney General and 
both parties agreeing that petitioner should be allowed a new 
Thirc- Ji.<.o;.zia'; District 
FEB 1 6 m 
appeal because he was not effectively represented on appeal, it 
is hereby; 
ORDERED, ADJUDGED and DECREED as follows: 
1. That petitioner is to be resentenced pursuant to 
State v, Johnson, 635 P.2d 36, 38 (Utah 1981), allowing him to 
pursue a new appeal. 
DATED this l(jP day of February, 1991. 
HONORABLE FRANK G. 
Third Judicial District* Cour*^ 
CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing Order was mailed, postage prepaid, to Donald Ray Allen, 
pro se, P.O. Box 250, Draper, Utah 84020, this r" day of 
February, 1991. 
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APPENDIX I I 
P^!M^iJ]|]f 
STEPHEN I. ODA, #2446 
Attorney at Law 
44 North Main 
Layton, Utah 84041 
Telephone: (801) 546-1264 
OFFICE OF 
ATTORNEY G F - ^ R A L 
IN THE SECOND JUDICIAL DISTRICT COURT IN AND^CII'DAVIS COUNTY, 
STATE OF UTAH APR 1 5 1991. 
STATE OF UTAH, 
P l a i n t i f f , 
vs. 
DONALD RAY ALLEN, 
Defendant. 
OFRQE Or 
Case No. 6187 
The Defendant, DONALD RAY ALLEN, by and through his 
attorney, STEPHEN I. ODA, and does hereby appeal to the Utah Court 
of Appeals, pursuant to Section 77-35-26, Utah Rules of Criminal 
Procedures, the Judgment of the Davis County District Court whereby 
Defendant was found guilty of Aggravated Assault and sentenced March 
12, 1991. 
DATED this f 0 day of April, 1!M J/6-A-
CEPHEN I. ODA 
Attorney for Defendant 
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APPENDIX IV 
STEPHEN I. ODA, #2446 
Attorney at Law 
44 North Main 
Laytonr Utah 84041 
Telephone: (801) 546-1264 
IN THE UTAH COURT OF APPEALS, 
STATE OF UTAH 
STATE OF UTAH, 
Plaintiff/Respondent, 
vs. 
DONALD RAY ALLEN, 
Defendant/Appellant 
DOCKETING STATEMENT SUBJECT 
TO ASSIGNMENT TO COURT OF 
APPEALS 
Case No. 
No. qiog((/~{M 
The Defendant/Appellant, Donald Ray Allen, submits the 
following docketing statement pursuant to Rule 9 of the Utah Rules 
of Appellate Procedure: 
1. Date of Judgment or Order sought to be reviewed: 
This Appeal is from the Appellant's conviction in the District Court 
of Davis County, State of Utah, on February 9, 1989. Appellant was 
convicted of Aggravated Assault and resentenced March 12, 1991 
2. Jurisdiction: The Court of Appeals has jurisdiction 
over this appeal pursuant to the provision of Rule 3, Title II, 
Rules of Utah Court of Appeals. 
3. Nature of Proceedings: This appeal is from the 
criminal judgment and commitment issued by the District Court of 
Davis County, State of Utah. 
4. Statement of Material Facts: Defendant/Appellant 
was charged with the offense of Aggravated Assault with a firearm 
enhancement. Appellant is married to Gwen Allen, the victim in this 
matter. The couple were married July 17, 1988. On July 23, 1988, 
the parties participated in an outdoor activity which included 
drinking by Appellant and the victim. The parties returned home and 
the victim stayed outside in the truck. Appellant went outside and 
sat in the truck with the victim. A handgun was in the truck and 
the victim was shot in the head. Appellant and his mother took Mrs. 
Mien into and house and put her to bed. After a week of home care, 
the victim had fared poorly so the Appellant took nis wife to the 
hospital, where bullet gragments were located in Gwen Allen's brain. 
Surgery was performed and Owen Allen recovered. 
5. Issues Presented on Appeal: Was the evidence 
presented at trial sufficient to warrant a finding of guilty? 
6. Determinative Statutes and Rulings: 
United States Constitution; Amendments V & XIV 
State v. Booker, 709 P.2d 342, 345 (1985) 
State v. McCullar, 674 P.2d 117 (1983) 
State v. Middlestadt, 579 P.2d 908 (1983) 
State v. Dyer, 671 P.2d 142 (1983 
7. Related or Prior Appeals: There has been a prior 
appeal of this matter designated as Case No 890449-CA 
8. Attachments: a). Judgment and Commitment of District 
Court, Davis County, March 12, 1991; and 
b. Notice of Appeal. 
DATED this lb day of June, 1991. 
2PHEN I. ODA, Attorney for 
Defendant/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that five (5) true and correct copies of 
the foregoing Docketing Statement was mailed to the Utah Court of 
Appeals at 400 Midtown Plaza, 230 South 500 East, Suite 400, Salt 
Lake City, Utah 84102 and a copy to the Attorney General's Office, 
at 236 State Capitol, Salt Lake City, Utah 84114 and to the Davis 
County Attorney, P.O. Box 769, Farmington, Utah 84025 this ^0 day 
of June, 1991 by depositing same in the U.S. JJail, postage prepaid. 
APPENDIX V 
TEtalj Court of Appeals 
400 Midtown Plaza 
230 South 500 East 
Salt Lake City, Utah 84102 
801-533-6800 
J u l y 1 0 , 1 9 9 1 
JUL 10 1991. 
OFFICE OF 
ATTORNEY GENERAL 
Case No. 910316-CA 
. Bench 
j \ M. Billings 
^ociate Presiding Judge 
Regnal W. Garff 
Judge 
Pamela T. Greenwood 
Judge 
Norman H. Jackson 
Judge 
Gregory K. Orme 
Judge 
Leonard H. Russon 
Judge 
Donald Ray Allen 
P.O. Box 250 
Draper, UT 84 02 0 
In Re: 
State of Utah, 
Plaintiff and Appellee, 
v. 
Donald Ray Allen, 
Defendant and Appellant. 
Dear Mr. Allen: 
The Court has received your letter of inquiry dated July 4, 
1991 received July 8, 1991. In response to your letter, your 
attorney of record, Mr. Stephen Oda, has filed all required 
documents to date and the case is progressing normally. At this 
time, we are waiting notice as to whether or not the transcript 
will be required and then the record will be forwarded to this 
court to enable us to set the briefing schedule. 
We are forwarding copies of your correspondence to Mr. Oda 
for his information. Anything you wish to file must be served on 
opposing counsel with a certificate of service, as well as a copy 
to your attorney of record. 
Inasmuch as we do not have withdrawal of counsel, all future 
inquiries must be made of Mr. Oda. Any copies of documents you 
wish to be copied can be obtained from Mr. Oda as well. 
Sincerely, 
Sheri Knight 
Deputy Clerk 
cc: Stephen I. Oda 
R. Paul Van Dam 
ADDENDUM VI 
R. PAUL VAN DAM (3312) 
Attorney General 
J. KEVIN MURPHY (5768) 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1021 
Attorneys for Appellee 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
t APPELLEE'S MEMORANDUM 
Plaintiff-Appellee, IN SUPPORT OF 
: SUMMARY DISPOSITION 
v. 
: Case No. 910316-CA 
DONALD RAY ALLEN, 
: 
Defendant-Appellant• 
COMES NOW the appellee State of Utah and, in response to 
this court's Notice of 30 August 1991, submits this memorandum 
supporting summary disposition of the above-captioned appeal. 
BACKGROUND 
This conviction has been previously affirmed by this 
court. In its memorandum decision in that appeal, this court 
rejected appellant's contention that the evidence was insufficient 
to support the conviction. State v. Allen. No. 890449-CA, slip, 
op. at 1 (Utah App. May 29, 1990). 
In the previous affirmance, the court indicated that it 
could have affirmed the conviction based upon appellant's failure 
to properly brief the issue. However, the court chose instead to 
reach the merits of the sufficiency-of-the-evidence issue in 
affirming the conviction. Id. 
Appellant was subsequently resentenced for the conviction 
in March 1991 (R. 168-70). The trial court record filed in this 
court does not say why appellant was resentenced. However, a copy 
of a handwritten letter from appellant to a "Mr. Buttler,M [sic] 
dated May 27, 1991 and apparently filed in this court, appears in 
the State's file in this matter. In that letter, appellant 
indicates that he was resentenced "because my first appealet [sic] 
counsel was found ineffective, on 3-12-91." The State has been 
given no specifics as to the manner in which appellant's first 
appeal was allegedly mishandled by counsel. 
A new notice of appeal was then filed, followed by a 
docketing statement. Appellant's docketing statement indicates 
that the sole issue presented on this, the second appeal of his 
conviction, is again the sufficiency of the evidence (Docketing 
Statement, paragraph 5). 
ARGUMENT 
BECAUSE THIS COURT HAS ALREADY REJECTED THE 
ISSUE ON APPEAL ON ITS MERITS, THE ISSUE NEED 
NOT BE REVISITED. 
The opinion in the first appeal reflects that this court 
undertook its own examination of the evidence against appellant. 
In an unpublished but non-summary opinion, that evidence was held 
sufficient to support the conviction, based upon its examination in 
the light most favorable to the verdict, and with respect for the 
jury's exclusive function as the weigher of witness credibility. 
State v. Allen, No. 890449-CA, slip. op. at 1 (Utah App. May 29, 
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1990) (citing State v. Booker, 709 P.2d 342, 345 (Utah 1985) and 
State v, Lactod. 761 P.2d 23, 27 (Utah App. 1988))• 
Because the sufficiency-of-the-evidence issue was 
thoroughly reviewed on its merits, it appears that any 
ineffectiveness of appellant's first appellate counsel in 
presenting and arguing that issue was not a contributing factor to 
this court's original decision* In short, this court's independent 
review of the evidence rendered counsel's apparent ineffectiveness 
irrelevant. 
Summary affirmance is appropriate when the issue on 
appeal is "so insubstantial as to not merit further review," and it 
"may be properly and justly decided based upon settled principles 
of law," Hernandez v. Havward, 764 P.2d 993, 996 (Utah App, 1988). 
Whatever substance was contained in appellant's first sufficiency-
of-the-evidence appeal has already been dealt with by this court in 
its first, non-summary resolution of the issue. Accordingly, the 
settled principle of res judicata should apply to defendant's 
second appeal of that same issue: because this court has already 
ruled on it, on the merits, the matter is now final. 
A criminal defendant "does not have the immutable 
constitutional right to unlimited review, unfettered by the 
statutes and rules that regulate the appellate process." State v. 
Palmer, 786 P.2d 248, 249 (Utah App. 1990). Here, appellant's 
disappointment with the trial verdict and the outcome of his first 
appeal of the sufficiency of the evidence, however keenly felt, 
does not justify a revisitation of that issue by this court. 
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CONCLUSION 
For the foregoing reasons, and pursuant to Rule 10(e), 
Utah Rules of Appellate Procedure, appellant's conviction should 
now be summarily affirmed. 
RESPECTFULLY SUBMITTED this 0^ day of September, 1991. 
R. PAUL VAN DAM 
Attorney GeneralA 
a. \uJkZb-
J.QKEVIN MURPHT *^  
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing Appellee's Memorandum in Support of Summary Disposition, 
was mailed, postage prepaid, to Stephen I. Oda, 44 North Main, 
Layton, UT 84041 and Michael D. Murphy, 93 South Main, Suite 4, 
Kaysville, UT 84037, attorneys for appellant, this //"day of 
September, 1991. 
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